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TERMS AND CONDITIONS 

1. DEFINITIONS AND INTERPRETATION

1.1 This Agreement shall be interpreted in accordance with the Schedule (Definitions and Interpretation) and in the event and to the extent only of any conflict between the clauses of this section Standard Terms and Conditions and any provision of any other section, the clauses of this section shall prevail over the other sections of the contract, unless expressly stated otherwise.

1.2 The Parties shall have regard to the delivery of safe, effective and Service User centred high quality care.

1.3 This Agreement shall take effect on the date it is executed by, or on behalf of, the Parties (the “Effective Date”).

1.4 The duration shall be for 5 years or 2016, with an option to extend for a further period of up to 2 years or 2018.

1.5 The Commissioner may in its discretion propose to the Provider that this Agreement should be extended in whole or in part commencing on the day after the Expiry Date by issuing to the Provider, not later than 3 months prior to the Expiry Date, an extension request notice. 

1.6 The Provider and the Commissioner shall each notify the other of any material change to any Conditions Precedent document that it has delivered to the other.

2. REPRESENTATIVES

2.1 The Commissioner and the Provider shall each appoint representatives and deputy representatives to be their key points of contact for day-to-day communications.

2.2 The Provider shall co-operate fully and liaise appropriately with:

2.2.1 the Commissioner;

2.2.2 any third party provider from whose care a Service User may be transferred to the Provider;

2.2.3 any third party provider to whose care the Provider may transfer or discharge the Service User;

2.2.4 any third party provider which may be providing care to the Service User at the same time as the Provider’s provision of the relevant Service to the Service User; and

2.2.5 social care services,

in order to:

(a) ensure that a consistently high standard of care for the Service User is at all times maintained;

(b) ensure a co-ordinated approach is taken to promoting the quality of Service User care across all Pathways spanning more than one provider; and

(c) achieve continuity of the Services that avoids inconvenience to, or risk to the health and safety of Service Users, employees of the Commissioner and members of the public.

3. SERVICES

3.1  Service Provision   

Subject to clause 3.2, the Provider shall provide the Services in accordance with:

3.1.1 the Specifications as set out in Part 4;

3.1.2 the Individual Support Plans;

3.1.3 the Quality and Performance Indicators; and

3.1.4 the Law. 
3.2  Withholding and/or Discontinuation of Service   

3.2.1  Except where required by the Law, the Provider shall not be required to provide or to continue to provide Services to Service Users:

3.2.1.1   who in the reasonable professional opinion of the Provider are unsuitable to receive the relevant Service, for as long as such unsuitability remains; or 

3.2.1.2  who display abusive, violent or threatening behaviour unacceptable to the Provider (provided that the Provider must act reasonably and take into account the mental health of such Service Users).

3.2.2
 The Provider shall not withhold any Service that is in the best interests of any  Service User and that the Service User requires urgently, other than in accordance with clause 3.2. 

3.2.3  Where the Provider discontinues provision of Services to a Service User under clause 3.2 and provided that the Provider has complied with clause 3.1, the Commissioner shall pay the Provider in accordance with clause 6 (Prices and Payment) for Services provided to such Service User prior to their discontinuance, unless such activity requires rectification by another provider.

 3.3  Business and Service Continuity
3.3.1  The Provider shall at all times during the term of this Agreement maintain its ability to provide, and shall ensure that it is able to offer to the Commissioner, the Essential Services.

3.3.2 The Provider shall have and at all times maintain an up-to-date plan agreed with the Commissioner to ensure the continual availability to the Commissioner of the   Essential Services in the event of any interruption or suspension of the Provider’s ability to provide them, and in the event of any partial or entire suspension or termination of this Agreement (the “Essential Services Continuity Plan”). The Provider shall, in consultation with the Commissioner, implement the Essential Services Continuity Plan as required in any such event.

3.3.3 The Provider shall maintain a Business Continuity Plan and shall notify the Commissioner as soon as reasonably practicable of its activation, and in any event no later than 5 Operational Days from the date of such activation. 

3.4  Care Planning

3.4.1  The Provider shall be responsible for preparing and updating the Support Plans for all Service Users as appropriate in its provision of the Services.

3.4.2  The Provider shall prepare, evaluate, review and audit Support Plans on an ongoing basis during the term of this Agreement.

 3.5  Miscellaneous
3.5.1  If the Provider considers that a Service User has an urgent need for care which is outside the scope of the Services, the Provider shall notify the Service User’s Referrer without delay and shall co-operate with the Service User’s Referrer to secure the provision to the Service User of the relevant care, acting at all times in the best interests of the Service User.

3.5.2  As appropriate the Parties shall ensure that the primary healthcare and social care needs of Service Users are met. 

3.5.3  The Parties wish to encourage the improvement of the Services (in particular as regards to quality, productivity, efficiency,  Service User experience, equality, human rights, clinical outcomes, information provision and the Services Environment) and to achieve this objective the Commissioner and the Provider shall agree a continual service improvement/innovation plan which shall be set out in the Specification.

4. SERVICES ENVIRONMENT AND EQUIPMENT 

4.1 The Provider shall at all times comply with the Law and any applicable Quality and Performance Indicators in relation to the Services Environment and the Equipment.  

4.2 The Provider shall ensure that the Services Environment is:

4.2.1 clean, safe, suitable, sufficient, adequate, functional, accessible and effective (making reasonable adjustments where required);

4.2.2 fit for the purpose of providing the Services; and

4.2.3 in compliance with all Consents.  

5. SAFEGUARDING ADULTS IN VULNERABLE CIRCUMSTANCES

5.1
The Provider shall comply with the Commissioner’s policy for safeguarding and promoting the welfare of adults in vulnerable circumstances derived from local multi-agency policy as amended from time to time.

5.2
The Provider and the Commissioner shall co-operate in accordance with the Law, and Good Health and Social Care Practice to ensure the performance of the Services in accordance with this Agreement, having regard at all times to the welfare and rights of the Service Users.  

5.3
The Provider shall ensure that the provision by it of any activity to any third parties shall not hinder or in any way adversely affect its delivery of the Services to the Commissioner or its performance of this Agreement generally.

6.  PRICES AND PAYMENT 

6.1  Service Delivery   

Subject to any express provision of this Agreement to the contrary, the Commissioner shall pay the Provider for all Services that the Provider delivers to it in accordance with clause 3.1.  
6.2  Currency and Prices

6.2.1 The currency and price for each Service shall be set out in the relevant Specification (the “Price”) and shall be:

6.2.2  The Price set by agreement between the Commissioner and the Provider (“Locally Agreed Price”). 

6.3  Basis of Payment The Commissioner shall pay the Provider on a:
6.3.1  Cost per Case Arrangement; and/or 

6.3.2  Block Arrangement or Framework Arrangement.

6.4  Method of Payment

6.4.1  Payments are made every fourth Wednesday except when this cannot be done because  of bank holidays, in which case they are paid on the next Operational Day. Payment is made approximately two weeks in arrears and two weeks in advance.

6.4.2  Prior to the receipt of a payment each provider will be sent two copies of a Remittance Advice Schedule and a change in circumstance form.  

6.4.3  One remittance copy is to be retained by the Provider; the other is to be returned along with the change in circumstance form to Manchester City Council’s Directorate for Adults’ Corporate Financial Management Department with confirmation that all the details are accurate. 

6.4.4  The Remittance Advice Schedule contains a date at the foot of the page stating when it should be returned by.

6.4.5  The Remittance Advice Schedule will show those residents for whom payment is being made and the breakdown of the client/authority contribution in each case.

6.4.6  If the confirmation is not received by Manchester City Council’s Directorate for Adults’ Corporate Financial Management Department by the due date this could result in the delay of subsequent payment.
6.5  Prices and Payments Generally

6.5.1  The Provider shall administer and collect all statutory charges, which the Service User   is liable to pay, and which may lawfully be made in relation to the provision of the Services, and shall account to such person as the Commissioner may reasonably direct in respect of such charges.

6.5.2 Payment is exclusive of any applicable VAT for which the Commissioner shall be additionally liable to pay the Provider upon receipt of a valid tax invoice at the prevailing rate in force from time to time.  

6.5.3 It is the responsibility of the Provider to ensure that the correct rate of VAT is applied.

6.5.4 Respite care shall be paid at the same rate as long-term care.

6.6     Third Party Top-ups   

Third-Party Top-ups must be agreed between the Purchaser and the Third Party 
before any placement starts.  Third Party Top-ups may not be introduced for existing residents who are funded by Manchester City Council.

6.7  Price Increase

Any claim for a price increase must be provided to the satisfaction of the City Treasurer (or other Officer nominated by the Council) by the production of evidence that is considered essential to the examination of the claim.

7.  SERVICE QUALITY

7.1 The Provider shall carry out the Services in accordance with the Law and Good Health and Social Care Practice, and shall unless otherwise agreed with the Commissioner in writing: 


7.1.1 comply with the registration and regulatory compliance guidance of the Regulator and any other standards or recommendations issued from time to time by the Regulator (where applicable); 


7.1.2 respond to requirements and any enforcement action of the Regulator (where applicable);


7.1.3 comply with the recommendations from time to time issued by a Competent Body.

7.2 Reviews  

Each quarter while this Agreement remains in force (or at such other intervals as the Parties may agree which should be longer than Quarterly), the Commissioner and the Provider shall review and monitor performance under this Agreement and discuss any matters they consider necessary in relation to it, taking into account any or all of the following (“Review”): 

7.2.1 the Provider’s performance against the Quarterly Quality and Performance Indicators;

7.2.2 any:

7.2.2.1
complaints (Clause 8) relating to the provision of the Services;

7.2.2.2
Service User Safety Incidents or Safeguarding Incidents; and

7.2.2.3
any reports or investigations into the matters listed in clause 8.4, and any Service improvements introduced as a result;

7.2.3  any Service User death requiring further consideration;

7.2.4  progress against the continual service improvement/innovation plan as set out in the Specifications;

7.2.5  any information, notification or advice received from the Regulator which relates to or has a bearing upon the Provider’s provision of the Services;

7.2.6  compliance with clause 7(Service Quality);

7.2.7  the results of the Provider’s evaluation, review and audit of the Support Plans, performed in accordance with clause 3.4.2 (Care Planning);
7.2.8  the Activity Plan  
7.2.9  any information supplied pursuant to clause 21 (Performance Monitoring) 

7.2.10  the performance of the Parties, including any Performance Notices issued under clause 23.3 ;

7.2.11  the Provider’s progress against any Remedial Action Plan  and whether a Remedial Action Plan has been implemented and concluded;

7.2.12  any non-compliance identified by the Regulator and/or any enforcement action undertaken by the Regulator;

7.2.13  compliance with clause 13 (Governance, Transaction Records and Audit) 

7.2.14 any need for the Parties to introduce any new services, treatments, procedures or technologies to the provision of the Services as defined in the Specifications; 

7.2.15  whether any documents or information concerning the development of Best Practice are required to be disclosed by the Provider to the Commissioner in accordance with clause 23.6 (Remedial Action Plan);
7.2.16  whether any Variation is required or is considered necessary;

7.2.17  any consultations undertaken by the Provider with Staff, Service Users and/or Carers or their representatives relating to changes or proposed changes to the Services; 

7.2.18  any relevant Partnership Agreement

and unless otherwise agreed all issues raised in such a Review shall be completed by the end of the relevant Contract Year.

7.3 
Surveys
The Provider shall carry out each Service User experience survey, Carer experience survey and Staff experience surveys, and any other surveys reasonably requested by the Commissioner in relation to the Services and the Provider shall co-operate with any surveys that the Commissioner may, acting reasonably, carry out.  Subject to the requirements of the Law, or as otherwise required by this Agreement, the form, frequency and reporting of such surveys shall be as agreed between the Parties from time to time.

7.4 
Quality Accounts

The Provider shall meet its obligations in relation to the production and publication of Quality Accounts in accordance with the Law.

8.  COMPLAINTS 

8.1 The Commissioner and the Provider shall each operate and publicise a complaints procedure that complies with the Law.  

8.2 The Provider shall provide to the Commissioner such details of its complaints procedure as the Commissioner may reasonably require.

8.3 The Commissioner shall provide to the Provider such details of the Commissioner’s complaints procedure as the Provider may reasonably require. 

8.4 The Provider shall implement lessons learned from complaints and demonstrate at Reviews (Clause 7.2) the extent to which Service improvements have been made as a result.

9.  STAFF 

9.1 Staff Numbers  

9.1.1 The Provider shall have sufficient appropriately qualified and experienced medical, nursing and other clinical and non-clinical Staff to ensure that the Services are provided in all respects and at all times in accordance with this Agreement.  If requested by the Commissioner, the Provider shall as soon as practicable and by no later than 20 Operational Days of receipt of such written request, provide the Commissioner with evidence of the Provider’s compliance with this clause 9.

9.1.2 On request of the Commissioner, the Provider shall provide to the Commissioner a copy of its workforce or human resources policies which shall comply with the Law.

9.2 Staff Compliance  

The Provider shall ensure that the Staff:

9.2.1 if applicable, are registered with the appropriate professional regulatory  body;

9.2.2 possess the appropriate qualifications, experience, skills and competencies to perform the duties required of them and be appropriately supervised, managerially and professionally; 

9.2.3 are covered by the Provider’s indemnity arrangements (as identified and to the extent set out in clause 18 (Liability and Indemnity) for the provision of the Services; 

9.2.4  carry, and where appropriate display, valid and appropriate identification in accordance with Good Health and Social Care Practice; and

9.2.4 are aware of and respect equality and human rights of colleagues, Service Users, Carers and the public.  

9.3  Staff Supervision and Training  

The Provider shall have in place systems for seeking and recording specialist professional advice and shall ensure that every member of Staff involved in the provision of the Services receives:

9.3.1 proper and sufficient continuous professional and personal development, training and instruction;

9.3.2  full and detailed appraisal (in terms of performance and on-going education and training) utilising where applicable the Knowledge and Skills Framework or a similar equivalent framework; and 

9.3.4  professional leadership commensurate with the Services, each in accordance with Good Health and Social Care Practice and the standards of their relevant professional body, if any.

9.4  Vetting and Barring 

Subject to clause 9.4, before the Provider engages or employs any person in the provision of the Services, or in any activity related to, or connected with, the provision of Services, the Provider, at its own cost, shall without limitation comply with the following Guidance as amended from time to time: 

9.4.1  
such vetting scheme as is administered by, or may be administered by, the Independent Safeguarding Authority (“ISA”), or may be introduced by the Home Office; and

9.4.2 
such other checks as required by the ISA, or any other body executing the 
function of the ISA, or which are to be undertaken in accordance with 
current and future national guidelines and policies.

9.4.3
The Provider may engage a person in an Enhanced Criminal Records Checked Position (ECR Position) or Criminal Records Checked Position (CRC) (as applicable) pending receipt of the Standard Disclosure or Enhanced Disclosure (as applicable), provided such person is at all times properly supervised in the delivery of the Services. 

9.4.4 
The Provider shall comply at all times with the Law on anti-discrimination and equal opportunities in relation to its Staff.

9.5 Without prejudice to clause 9.3, the Provider shall have regard to the Joint Statement on Access to Skills, Trade Unions and Advice in Government Contracting, including without limitation, adopting the Government’s Skill Pledge where the Provider receives central funding for education and training.

10. DEATH OF A SERVICE USER

10.1
The Provider shall maintain and operate a policy that complies with Good Health and Social Care Practice and the Law which details the procedures that it shall follow in the event of the death of a Service User whilst in the Provider’s care.

10.2 The Provider must notify the Commissioner within two operational days of the death of a Service User. 

11.  FINANCIAL VIABILITY 

11.1 All Service Providers are required to submit the following information.

   A full set of accounts, no older than 18 months, including a Trading Profit and Loss Account or Income and Expenditure Account in the case of registered charities, Balance Sheet and Notes.

11.2  Applicants are advised to provide additional information or explanations where the financial information in point 1, indicates a working capital deficit (current liabilities in excess of current assets); a deficit of Net Worth; or a Net Worth shown as a low value.  Information provided by your accountant is preferable.

11.3  Where the Balance Sheet indicates liabilities relating to Loans and Overdrafts, a declaration should be provided from each financial institution stating that there are no arrears on the current loans shown.


11.4  Applicants are advised to provide additional information or explanations where the declaration, as required Clause 11.3, states that arrears are prevalent against outstanding loan arrangements.

12. PROCEDURES AND PROTOCOLS 

12.1  If requested by the Commissioner, the Provider shall within 5 Operational Days of receipt of the request send or make available to the Commissioner copies of any Services guide or other written policy, procedure or protocol implemented by the Provider.

12.2  The Provider shall notify the Commissioner of any material changes to any items disclosed under clause 12.1.

12.3  If requested by the Provider, the Commissioner shall within 5 Operational Days of receipt of the request send or make available to the Provider copies of any Services guide or other written procedure or protocol implemented by the Commissioner.  

12.4  The Commissioner shall notify the Provider of any material changes to any items disclosed under clause 12.3.

13.  GOVERNANCE, TRANSACTION RECORDS AND AUDIT 

13.1   The Provider shall comply with all reasonable written requests made by the Regulator, the National Audit Office, the Audit Commission, or auditors appointed by the Audit Commission or its successors, any Authorised Person for entry to the Provider’s Premises and/or the Services Environment and/or the premises of any sub-contractor for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services, and for information relating to the provision of the Services.  In addition, subject to Good Health and Social Care Practice, if deemed necessary in the Commissioner’s reasonable opinion taking into consideration the effect on Service Users and the nature of Services, the Provider shall grant any Authorised Person access to the Provider’s Premises without notice from the Commissioner for the purposes of auditing, viewing, observing or inspecting the Provider’s Premises and/or the provision of the Services and for information relating to the provision of the Services.  The Provider shall give all reasonable assistance and provide all reasonable facilities for such visits.

13.2 Within 10 Operational Days of the Commissioner’s reasonable request, the Provider shall send the Commissioner the results of any audit, evaluation, inspection, investigation or research in relation to the Services, the Services Environment or services of a similar nature to the Services delivered by the Provider, to which the Provider has access and which it can disclose in accordance with the Law. 

13.3  Subject to compliance with the Law, and Good Social Care Practice or unless otherwise agreed with the Commissioner, the Parties shall implement all relevant recommendations:

13.3.1  in any report by the Regulator;  

13.3.2  agreed with the National Audit Office 

13.3.3  of any appropriate clinical / Social Care audit; or 

13.3.4  that are otherwise agreed by the Provider and the Commissioner to be  implemented.

13.4 The Parties shall maintain accurate accounts and transaction records of all payments, receipts and financial and other information relevant to the provision of the Services (“Transaction Records”).

14.  SERVICE USER RECORDS 

14.1  The Provider shall create, maintain, store and retain Service User Records for all Service Users, including without limitation Service User Records that are held by the Provider, Service User Records that are shared by the Provider and relevant providers of social care services.  The Provider shall retain such records for periods of time in accordance with the Law on retention of such records.

14.2  Subject to compliance with the Law, the Provider shall at the reasonable request of the Commissioner promptly transfer or deliver a copy of the Service User Record held by the Provider for any Service User for which the Commissioner is responsible to a third party provider of healthcare or social care services designated by the Commissioner.

14.3 The Provider shall promptly notify the Commissioner of the identity and contact details of its Caldicott Guardian and Senior Information Risk Owner as soon as practicable after such appointments are made or varied. 

15.  CONFIDENTIAL INFORMATION OF THE PARTIES 
15.1  Other than as allowed in this Agreement, Confidential Information is owned by the Party that discloses it (the “Disclosing Party”) and the Party that receives it (the “Receiving Party”) has no right to use it other than as provided for in 15.2.

15.2  Subject to clause 15.3 and 15.4 the Receiving Party agrees:

15.2.1 to use the Disclosing Party’s Confidential Information only in connection with the Receiving Party’s performance under this Agreement;

15.2.2  not to disclose the Disclosing Party’s Confidential Information to any third party or to use it to the detriment of the Disclosing Party; and

15.2.3 to maintain the confidentiality of the Disclosing Party’s Confidential Information and to return it immediately on receipt of written demand from the Disclosing Party. 

15.3  The Receiving Party may disclose the Disclosing Party’s Confidential Information:

15.3.1 in connection with any dispute resolution under clause 20 (Dispute Resolution);

15.3.2  in connection with any litigation between the Parties;

15.3.3  to comply with the Law;

15.3.4  to the Regulator as required;

15.3.5  to its Staff, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty set out in clause 15.2;

15.3.6 as permitted under or as may be required to give effect to clause 21 (Performance Monitoring).

15.4  The obligations in 15.1 and 15.2 shall not apply to any Confidential Information which:

15.4.1  is in or comes into the public domain other than by breach of this Agreement;

15.4.2  the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or

15.4.3  the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.

15.5  The Receiving Party shall indemnify the Disclosing Party and shall keep the Disclosing Party indemnified against Losses and Indirect Losses suffered or incurred by the Disclosing Party as a result of any breach of this clause 15 (Confidential Information of the Parties).

15.6 The Parties acknowledge that damages would not be an adequate remedy for any breach of this clause 15 (Confidential Information of the Parties) by the Receiving Party, and, in addition to any right to damages, the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this clause 15 (Confidential Information of the Parties).

15.7  This clause 15 (Confidential Information of the Parties) shall survive the expiry or the     termination of this Agreement for any reason, for a period of 5 years. 

16.  INTELLECTUAL PROPERTY

16.1  Except as set out expressly in this Agreement, no Party shall acquire the IPR of any other Party.

16.2  The Provider now grants the Commissioner a fully paid-up non-exclusive licence to use Provider IPR for the duration of this Agreement for the purposes of the exercise of their functions and obtaining the full benefit of the Services which shall include the dissemination of best practice within the health and social care bodies.

16.3  In the event that the Provider or the Commissioner at any time devises, discovers or acquires rights in any Improvement it shall promptly notify the owner of the IPR to which such Improvement relates giving full details of the Improvement and such information and explanations as that Party may reasonably require to be able to use such Improvement effectively and shall assign to that Party all rights and title in any such Improvement without charge.

16.4 The Provider shall disclose all documents and information concerning the development of Best Practice IPR to the Commissioner at Reviews and shall grant the Commissioner a fully paid-up non-exclusive perpetual licence to use Best Practice IPR solely for the purpose of teaching, training and research within their own organisations.

17.  PASTORAL, SPIRITUAL AND CULTURAL CARE

17.1 The Provider shall take account of the spiritual, religious, pastoral and cultural needs of Service Users and shall as appropriate in each case liaise with the relevant spiritual and pastoral authorities.

18.  LIABILITY AND INDEMNITY 

18.1  Without prejudice to its liability for breach of any of its obligations under this Agreement, the Commissioner shall be liable to the Provider for, and shall indemnify and keep the Provider indemnified against, and the Provider shall be liable to the Commissioner for, and shall indemnify and keep the Commissioner indemnified against, any loss, damages, costs, expenses, claims or proceedings whatsoever in respect of:

18.1.1  any loss of or damage to property (whether real or personal);

18.1.2  any injury to any person, including injury resulting in death; and

18.1.3  any Losses of the indemnified Party,

that result from or arise out of the indemnifying Party's negligence or breach of contract in connection with the performance of this Agreement or the provision of the Services (including, in the case of the Provider (without limitation), its use of Equipment or other materials or products, and the actions or omissions of the Staff or sub-contractors in the provision of the Services), except insofar as such loss, damage or injury has been caused by any act or omission by, or on the part of, or in accordance with the instructions of the indemnified Party, its employees or agents.

18.2 The Provider shall maintain in force (and/or procure that its sub-contractors and non-employed consultants shall maintain in force) at its own cost appropriate indemnity arrangements (in accordance with clause 18.3 below) in respect of:


18.2.1
employers’ liability  of  £10,000,000;  

18.2.2
public liability of £5,000,000. 

18.3 For the purpose of this clause 18 (Liability and Indemnity), an indemnity arrangement may comprise of either:

18.3.1    a policy of insurance;

18.3.2  an arrangement made for the purposes of indemnifying a person or organisation; or

18.3.3   a combination of a policy of insurance and an arrangement made for the      purposes of indemnifying a person or organisation.

18.4 The Provider shall, from time to time and in any event within 5 Operational Days of a written demand, provide documentary evidence to the Commissioner that:


18.4.1  any indemnity arrangements taken out by the Provider pursuant to this 
clause 18 are fully maintained and that any premiums on them and/or 
contributions in respect of them (if any) are fully paid; and/or 

18.5  Upon the expiry or termination of this Agreement the Provider shall (and shall use its reasonable endeavours to procure that each of its Material Sub-contractors shall) procure that any ongoing liability it has or may have in negligence to any Service User (or the Commissioner) arising out of a Service User’s care and treatment under this Agreement shall continue to be the subject of appropriate indemnity arrangements for the period of 6 years from termination or expiry of this Agreement or until such earlier date as that liability may reasonably be considered to have ceased to exist. 
18.6  In connection with the Services, unless the Commissioner and the Provider otherwise agree in writing, the Provider shall not require, and shall ensure that no other person shall require, any Service User to sign any document whatsoever containing any waiver of the Provider’s liability (other than a waiver in reasonable terms relating to personal property) to that Service User.

18.7 This clause 18 (Liability and Indemnity) shall survive in all respects the expiry of this Agreement or its termination for any reason.

18.8 Nothing in this Agreement shall exclude or limit the liability of either Party for death or personal injury caused by negligence or for fraud or fraudulent misrepresentation.

18.9 Each Party shall at all times take all reasonable steps to minimise and mitigate any loss for which one Party is entitled to bring a claim against the other pursuant to this Agreement.

19.  DATA PROTECTION AND FREEDOM OF INFORMATION

19.1  The Parties acknowledge their respective duties under the Data Protection Act 1998 and the Freedom of Information Act 2000 and shall give all reasonable assistance to each other where appropriate or necessary to comply with such duties.

19.2 To the extent that the Provider is acting as a Data Processor on behalf of the Commissioner, the Provider shall, in particular, but without limitation:

19.2.1 only process such Personal Data as is necessary to perform its obligations under this Agreement, and only in accordance with any instruction given by the Commissioner under this Agreement;

19.2.2  put in place appropriate technical and organisational measures against any unauthorised or unlawful processing of such Personal Data, and against the accidental loss or destruction of or damage to such Personal Data having regard to the specific requirements in 19.3.2 below, the state of technical development and the level of damages that may be suffered by a Data Subject whose Personal Data is affected by such unauthorised or unlawful processing or by its loss, damage or destruction;

19.2.3  take reasonable steps to ensure the reliability of employees who will have access to such Personal Data, and ensure that such employees are aware of and trained in the policies and procedures identified in clause 19.3 below; and

19.2.4  not cause or allow such Personal Data to be transferred outside the European Economic Area without the prior consent of the Commissioner.

19.3  The Provider and the Commissioner shall ensure that Personal Data is safeguarded at all times in accordance with the Law, which shall include without limitation obligations to:

19.3.1  have an information guardian able to communicate with the Provider’s board, who will take the lead for information governance and from whom the Provider’s board shall receive regular reports on information governance matters, including but not limited to details of all incidents of data loss and breach of confidence;

19.3.2  (where transferred electronically) only transfer essential data that is (i) necessary for direct Service User care; and (ii) encrypted to the higher of the international data encryption standards for healthcare and the National Standards (this includes, but is not limited to, data transferred over wireless or wired networks, held on laptops, CDs, memory sticks and tapes);

19.3.4  have policies which are rigorously applied that describe individual personal responsibilities for handling Personal Data;

19.3.5  where appropriate have a system in place and a policy for the recording of any telephone calls in relation to the Services, including the retention and disposal of such recordings.    

19.4  The Provider acknowledges that the Commissioner is subject to the requirements of the FOIA and shall assist and co-operate with the Commissioner to enable the Commissioner to comply with its disclosure obligations under the FOIA.  Accordingly the Provider agrees:

19.4.1  that this Agreement is subject to the obligations and commitments of the Commissioner under the FOIA;

19.4.2  that the decision on whether any exemption to the general obligations of public access to information applies to any request for information received under the FOIA is a decision solely for the Commissioner;

19.4.3  that where the Provider receives a request for information under the FOIA, it will not respond to such request (unless directed to do so by the Commissioner) and will promptly (and in any event within 2 Operational Days) transfer the request to the Commissioner; 

19.4.4  that the Commissioner, acting in accordance with the codes of practice issued and revised from time to time under both section 45 of the FOIA, and regulation 16 of the Environmental Information Regulations 2004, may disclose information concerning the Provider and this Agreement either without consulting with the Provider, or following consultation with the Provider and having taken its views into account; and

19.4.5  to assist the Commissioner in responding to a request for information, by processing ‘information’ or ‘environmental information’ (as the same are defined in the FOIA) in accordance with a records management system that complies with all applicable records management recommendations and codes of conduct issued under section 46 of the FOIA, and providing copies of all information requested by the Commissioner within 5 Operational Days of such request.

20.  DISPUTE RESOLUTION 

20.1 Escalated Negotiation

20.1  Except to the extent that any injunction is sought relating to a matter arising out of clause 15 (Confidential Information of the Parties), if any Dispute arises out of or in connection with this Agreement, the Parties in Dispute shall first attempt to settle it by either of them making a written negotiation offer to the other, and during the 15 Operational Days following receipt of the first such offer (the “Negotiation Period”) each of the Parties in Dispute shall negotiate and be represented:

20.1.1  for the first 10 of such Operational Days, by a senior person who ideally has not had any direct day-to-day involvement in the matter and who has authority to settle the Dispute; and

20.1.2  for the last 5 of such Operational Days, by its chief executive, a director or board member who has authority to settle the Dispute, 

provided that no Party in Dispute shall be represented by the same individual under clauses 20.1.1 or 20.1.2.

20.2 Mediation

20.2.1   If the Parties in Dispute are unable to settle the Dispute by negotiation, they may either within 5 Operational Days after the end of the Negotiation Period submit the Dispute to mediation by CEDR or exercise their right of termination under clause 26.
20.2.2   In relation to mediation during the mediation phase and in advance of the mediation session, each Party to the Dispute must submit to the mediator within 5 Operational Days of the mediator’s request a signed position statement describing the precise points on which the Parties in Dispute disagree, and describing its own solution to the Dispute.  

20.2.3   Where the mediator is satisfied that the nature of the Dispute has been adequately documented in accordance with clause 20.2.2, the mediator will allow each Party in Dispute 5 Operational Days in which to comment to him/her in writing on the other Party in Dispute’s solution to the Dispute.  The mediator may, in their absolute discretion, request any Party in Dispute to clarify any aspects of its signed position statement and upon receipt of such clarification, will forward the same to the other Party in Dispute.  Following distribution by the mediator of the signed position statements and any clarification to the respective Parties in Dispute, the mediator will arrange a mediation session at a venue chosen by him/her to facilitate negotiation and settlement of the Dispute.  The mediation session shall be fixed for a date at least 10 Operational Days following receipt by the Parties in Dispute of the later of the other’s signed position statement and any clarification. 

20.2.4  Save that each Party in Dispute shall make an opening presentation of its position to the other and that the mediator will then meet each of the Parties in Dispute separately for such time as he considers appropriate, the mediator shall determine the procedure of the mediation session. Neither Party in Dispute will terminate its participation in the mediation session until after the opening presentations have been given and the mediator has met both Parties in Dispute as provided for above.

20.2.5   The Parties in Dispute will keep confidential and not use for any collateral or ulterior purpose all information, whether given orally, in writing or otherwise, arising out of or in connection with the mediation, including the fact of any settlement and its terms, save for the fact that the mediation is to take place or has taken place. 

20.2.6   All information, whether oral, in writing or otherwise, arising out of or in connection with the mediation will be without prejudice, privileged and not admissible as evidence or disclosable in any current or subsequent litigation or other proceedings whatsoever, provided that the provisions of this clause 20.2.6 shall not apply to any information which would in any event have been admissible and disclosable in any such proceedings.  

20.3 Independent Binding Pendulum Adjudication 

If the Parties in Dispute are unable to settle the Dispute through mediation, then:

20.3.1 the Dispute shall be referred to independent binding pendulum adjudication by a written request, made within 10 Operational Days of the termination or failure of any mediation, from either Party in Dispute to CEDR to appoint an independent panel for that purpose, which independent panel shall have a maximum of 3 members.  None of the members of the independent panel shall be, or have been, employed, or engaged, in any capacity by, nor have any interest in, any of the Parties in Dispute;

20.3.2  within 10 Operational Days of the appointment of the independent panel, each Party in Dispute shall serve upon the other and the independent panel, a statement of its case (not exceeding 20 sides of A4 paper) including a summary of the nature and extent of the matters in dispute, together with such supporting documentation, evidence and information (not exceeding a maximum of 3 lever arch files) as that Party in Dispute considers to have a direct and relevant bearing on the Dispute.  Each statement shall set out the relief, or remedy sought by the Party in Dispute submitting it; and  

20.3.3  the independent panel is authorised to determine the Dispute, but may do so only by making a finding wholly in favour of one of the Parties in Dispute.  The independent panel shall determine the procedure for the adjudication in its absolute discretion, including, without limitation, whether further submissions are to be made to it by the Parties in Dispute and whether it wishes to have oral submissions made to it.  The independent panel’s decision, if made by a simple majority, shall be final and binding upon the Parties in Dispute.   

20.3.4 The Parties in Dispute agree that a final and binding decision of a panel on a Dispute submitted to it under clause 20.3.3 shall be enforceable in court as if it were an agreement made directly between the Parties in Dispute.

20.3.5 The costs of mediation under this clause 20 (Dispute Resolution) will be borne equally by the Parties in Dispute.  

20.3.6  The costs of independent binding pendulum adjudication under this clause 20 (Dispute Resolution) will be borne by the unsuccessful Party in Dispute.

20.3.7 Unless this Agreement shall have been repudiated or terminated and notwithstanding that a Dispute remains unresolved, the Parties in Dispute shall continue to carry out their respective obligations in accordance with this Agreement and all Variations recorded in this Agreement or its Schedules.  

21.  PERFORMANCE MONITORING

21.1  The Commissioner may from time to time notify the Provider of what information it may reasonably require in order to monitor the Provider’s performance of this Agreement, and in particular the Provider’s compliance with the Quality  and  Performance Indicators (Clause 22.1), and the Provider shall supply such information as soon as reasonably practicable.  Where such information is required by the Commissioner on an ongoing basis, the Parties shall vary this Agreement in accordance with Clause 29 (Variations) to give effect to the Commissioner’s ongoing requirement.

21.2 The obligations to provide information relating to the Services set out in this Agreement shall survive its expiry or termination.

22.  QUALITY AND PERFORMANCE INDICATORS 
22.1 The Provider shall avoid breaching the Quality and Performance Indicators under this Clause 22.1 in addition to applicable national targets and outcomes measures from time to time set out in national guidance or otherwise specified by the Secretary of State.  

22.2 A failure by the Provider to comply with clause 22.1 shall be excused if it is directly attributable to or caused by an act or omission of the Commissioner, provided that (for the avoidance of doubt) no such excuse shall apply if the failure to meet the Quality and Performance Indicators and national targets was caused primarily by an increase in referrals of Service Users.  

22.3 It shall be a material breach by the Provider if the Provider does not co-operate fully with the Commissioner and the original Referrer in any re-referral of the Service User to another provider (including providing Service User Records, other information relating to the Service User’s Package of Care and clinical opinion if reasonably requested).

22.4 If the Provider does not comply with clause 22.1, the Commissioner may, without prejudice to any other rights that it may have under this Agreement, issue a Contract Query under clause 23 (Performance Management) in relation to such non-compliance.  
23.  PERFORMANCE MANAGEMENT  

23.1  The provisions of this clause 23 are without prejudice to any other rights and obligations the Parties may have under this Agreement

23.2 Contract Query
Where the Commissioner or the Provider has a query regarding the other’s performance under this Agreement, it may issue a Contract Query to the other in writing setting out the nature of its query.  The recipient is obliged to reply to it in writing, in a manner that satisfies the nature of the Contract Query, within 10 Operational Days unless otherwise agreed in writing. 

23.3 Performance Notice 

Either Party (“Issuing Party”) may issue a Performance Notice pursuant to this clause 23.3 to the other Party (“Other Party”):

23.3.1  following delivery of the Quality and Performance Indicators under clause 22; 

23.3.2   following a response to a Contract Query issued under clause 23.2; 

23.3.3  in any other circumstance where the performance of the Other Party materially fails to meet the requirements of this Agreement.

23.4 Performance Deficiency 

A Performance Notice issued by the Commissioner shall identify the performance deficiency and its implications, and may include without limitation any of the following:

23.4.1  failure by the Provider to comply with any of the Quality and Performance Indicators (Clause 22);

23.4.2  a significant failure in the Provider’s complaints handling process;

23.4.3  failure by the Provider to reply to a Contract Query (clause 23.2) or a Variation proposal (Clause 29) 

23.4.4  failure to maintain the standards required for a designated Service;

23.4.5  failure by the Provider to discharge any of its other obligations under this Agreement.

23.5  Unjustified Performance Notices 

Performance Notices that are agreed by the Parties to have been unjustified, or are determined in dispute resolution under clause 20 (Dispute Resolution) to have been unjustified, shall be treated as cancelled.
23.6 Remedial Action Plan

23.6.1  Any Remedial Action Plan shall specify milestones and timescales within which those targets shall be achieved

23.6.2  The Parties shall, unless otherwise specified in the Remedial Action Plan, review progress against the Remedial Action Plan on a monthly basis.  The Commissioner may request a written report detailing progress made or developments under any Remedial Action Plan.

23.6.3  If following implementation of a Remedial Action Plan any matter that gave rise to the relevant Performance Notice remains in the opinion of either Party unresolved, nothing in this clause 23 (Performance Management) shall prevent either the Commissioner or the Provider (as the case may be) issuing a further Performance Notice and the relevant provisions of this clause 23 (Performance Management) shall apply to any such Performance Notice. 

24.  SERVICE QUALITY REVIEW   
24.1 The Provider shall for each quarter of this Agreement produce and deliver to the Commissioner a report (the “Quarterly Quality and Performance Indicators”) detailing its performance against the Quality and Performance Indicators (Clause 22), and including without limitation: 

24.1.1  details of any Safeguarding investigations that have occurred;

24.1.2  details of all Quality and Performance Indicators satisfied; 

24.1.3  details of, and reasons for, any failure to meet the Quality and Performance Indicators; and

24.2  The Provider, unless agreed otherwise with the Commissioner, shall submit each Service Quality Performance Report to the Commissioner within 20 Operational Days of the end of the quarter to which it relates or as soon as practicable, whichever is the earlier.

25.  SUSPENSION 

25.1  A Suspension Event shall have occurred if:

25.1.1  the Commissioner reasonably considers that a breach by the Provider of any obligation under this Agreement:

25.1.1.1
may create an immediate and serious threat to the health or safety of any Service User; or

25.1.1.2
may result in a material interruption in the provision of one or more of the Services; or

25.1.2  the Provider has received a Performance Notice (Clause 23.3) in respect of a Service or Services within 12 months of having agreed to implement a  Remedial Action Plan in respect of the same issue with such Service or Services as is identified in the Performance Notice; or

25.1.3  the Commissioner, acting reasonably, considers that the circumstances constitute an emergency, including an Event of Force Majeure affecting provision of a Service or any part of a Service; or

25.1.4  the Provider’s board of directors has failed to rectify a breached Remedial Action Plan (Clause 23.6) within the timescales indicated in that Second Exception Report; or

25.1.5  the Provider is prevented, or will be prevented, from providing a Service due to the suspension, restriction or variation of any Consent; or

(each a “Suspension Event”).

25.2  Where a Suspension Event occurs, the Commissioner:

25.2.1  may suspend the affected Service, or part of the Services, until the Provider demonstrates to the reasonable satisfaction of the Commissioner that it is able to and will perform the suspended Service, or such part of the Service, to the required standard; and

25.2.2  shall promptly notify the Regulator, if appropriate, of such suspension.

25.3  The suspension of any Service or part of a Service under clause 25.1 shall be exercised by the issue of a Suspension Notice by the Commissioner to the Provider.  

25.4  Except where suspension occurs by reason of an Event of Force Majeure, the Provider shall indemnify the Commissioner and keep the Commissioner indemnified in respect of any Losses directly and reasonably incurred by the Commissioner in respect of such suspension (including for the avoidance of doubt, Losses incurred in commissioning the suspended Service or part of a Service from an alternative provider), and the Commissioner shall take all reasonable steps to minimise and mitigate such Losses. 

25.5  On suspension of a Service, or part of a Service, the Provider shall for a reasonable period after service of the Suspension Notice:

25.5.1  co-operate fully with the Commissioner and any successor provider of the suspended Service, or such part of a Service, in order to ensure continuity and a smooth transfer of the suspended Service, or such part of a Service, to avoid any inconvenience or any risk to the health and safety of Service Users or employees of the Commissioner or members of the public, and to that end the Provider may be required by the Commissioner to agree with the Commissioner, and with any successor provider of the suspended Service, or such part of a Service, a transition plan; and

25.5.2 at the reasonable request of the Commissioner and at the cost of the Provider:


25.5.2.1  promptly render all reasonable assistance and provide all 
information necessary to effect an orderly resumption of the Service, or 
such part of a Service, by another provider; and

25.5.2.2   deliver to the Commissioner all materials, papers, documents and 
operating manuals owned by the Commissioner and utilised by the Provider 
in the provision of the suspended Service, or such part of a Service,

  25.5.2.3 and the Parties shall use all reasonable endeavours to minimise  
  any inconvenience caused to or likely to be caused to Service Users or 
 
  prospective service users as a result of the suspension of a Service or part 
  of a Service.

25.6  During any period of suspension of a Service, or part of a Service: 

25.6.1  the Commissioner shall use reasonable efforts to ensure that no further Service Users are referred to the Provider who require the suspended Service or such part of a Service; 

25.6.2  the Provider shall cease to accept any referrals of Service Users who require the suspended Service or such part of a Service; and

25.6.3  where appropriate, the Provider shall implement its Essential Services Continuity Plan and the Parties shall co-operate fully with the intention of ensuring that:

25.6.3.1  the suspended Service is commissioned without delay from an alternative provider.

26. TERMINATION OF AGREEMENT  

26.1 Subject to any obligation to continue to provide the Services, the Provider may voluntarily terminate this Agreement or any part of the Services:

26.1.1  by giving the Commissioner not less than 6 months’ written notice at any time after the Effective Date. (Clause 1.3)

26.2  The Commissioner may voluntarily terminate this Agreement or any part of the Services:

26.2.1  by giving the Provider not less than 6 months’ written notice at any time after the Effective Date. (Clause 1.3); 

26.2.2   only in relation to the Service, or part of a Service, affected by the matters in a Service Variation proposal served pursuant to clause 29 (Variations), by giving the Provider not less than 3 months’ written notice or 6 months’ written notice where the Service Variation is likely to have a material adverse effect on Staff, following the issue of a notice that such Service Variation is refused.

26.3 Either the Commissioner or the Provider may terminate this Agreement by written notice with immediate effect if and to the extent that the Commissioner or the Provider suffers an Event of Force Majeure and such event persists for more than 20 Operational Days without the Parties agreeing alternative arrangements.

26.4  The Provider may terminate this Agreement, with immediate effect, by written notice to the Commissioner if the Commissioner is in persistent material breach of its obligations under this Agreement which has a material adverse effect on the ability of the Provider to provide the Services, and the Commissioner fails to remedy such breach within 40 Operational Days of the Commissioner’s receipt of the Provider’s notice identifying the breach. 

26.5  The Commissioner may terminate this Agreement or part of the Services under this Agreement, with immediate effect, by written notice to the Provider if:

26.5.1  the Provider ceases to carry on its business or substantially the whole of its business; 

26.5.2  a Provider becomes bankrupt, or makes a composition or arrangement with is creditors, or has a proposal in respect of its company for voluntary arrangement for a composition of debts, or scheme or arrangement approved on accordance with the Insolvency Act 1986; 

26.5.3  subject to the provisions of clauses 21 (Performance Monitoring), the Provider is in persistent or repetitive breach of the Quality and Performance Indicators or regulatory compliance standards issued by the Regulator 

26.5.4  if two Performance Notices or more are issued to the Provider within any rolling 6-month period which are not disputed by the Provider, or if disputed are upheld under the procedure for dispute resolution under clause 20 (Dispute Resolution); 

26.5.5  the Provider fails to comply with clause 39.2 or clause 39.5 and the Provider has failed to remedy such breach within 20 Operational Days of receipt of a notice from the Commissioner identifying such breach; 

26.5.6  there is:

a Provider Change in Control and, within 30 Operational Days following receipt of the information provided to the Commissioner in the Change in Control Notification, the Commissioner reasonably considers that, as a result of such Provider Change in Control, there is or is likely to be an adverse effect on the ability of the Provider to provide the Services in accordance with this Agreement (and, in reaching such conclusion regarding the effect that the Provider Change in Control may have on the ability of the Provider to provide the Services, the Commissioner may consider any factor, in its absolute discretion that it considers relevant including any concerns or issues raised by any Regulator, Monitor or the Charity Commission).

26.5.7  the Conditions Precedent are not met by the Longstop Date.
26.5.8  the Provider has breached any of its obligations under this Agreement and such breach materially and adversely affects the performance of the Provider’s obligations under this Agreement, and the Provider has failed to remedy such breach(es) within 40 Operational Days of receipt of notice from the Commissioner identifying such breach(es);

26.5.9  the Provider has breached the terms of clause 28 (Prohibited Acts); or

26.5.10  any of the Provider’s registrations is cancelled by the Regulator.

26.6  If the Commissioner becomes entitled to terminate this Agreement under this clause 
 26, then without prejudice to any other right or remedy:

26.6.1  the Commissioner may elect to issue a written notice to the Provider terminating part of the Services only, and such notice shall take immediate effect; and 

26.6.2 the Commissioner may itself provide or procure the provision of its terminated Services.

26.6.3 Expiry or termination of this Agreement shall not affect any rights or liabilities  of the Parties that have accrued prior to the date of termination.

27.  CONSEQUENCES OF EXPIRY OR TERMINATION  

27.1  In the event that this Agreement expires or is terminated, the Commissioner shall pay the Provider pro rata for any Services properly delivered by the Provider following termination of this Agreement or any part of the Services (as applicable) until the Provider ceases to provide the Services or such part of the Services and, for the avoidance of doubt, clause 6 (Prices and Payment) (including without limitation the provisions concerned with reconciliation) shall survive termination of this Agreement, whether in connection with such Services delivered before or after termination.  

27.2  On termination of this Agreement or part of the Services, and where reasonable and appropriate on the expiry of this Agreement, the Provider shall for a reasonable period before (during any applicable notice period) and after such termination or expiry:

27.2.1  co-operate fully with the Commissioner and any successor provider of the Services, or such part of the Services, that have been terminated in order to ensure continuity and a smooth transfer of the Services, or such part of the Services, and to avoid any inconvenience or any risk to the health and safety of Service Users or employees of the Commissioner or members of the public and to that end the Provider may agree with the  Commissioner, and where appropriate with any successor provider, a transition plan;

27.2.2  at the reasonable cost and reasonable request of the Commissioner:

27.2.2.1  promptly render all reasonable assistance and information to the extent necessary to effect an orderly assumption of the Services, or such part of the Services, by a successor provider;

27.2.2.2  in so far as it is in the power of the Provider to do so, use all reasonable efforts to obtain the consent of third parties to the assignment, novation or termination of existing contract between the Provider and any third party which relate to or are associated with the Services or such part of the Services which have been terminated,

and the Parties shall use all reasonable endeavours to minimise any inconvenience caused to or likely to be caused to Service Users or prospective Service Users as a result of the expiry or termination of this Agreement or part of the Services.

27.3  On expiry or termination of this Agreement or termination of any part of the Services:

27.3.1  the Parties shall use reasonable efforts to ensure that no further Service Users are referred to the Provider who require any expired or terminated Service or part of a Service;

27.3.2  the Provider shall cease to accept any referrals for Service Users that require any expired or terminated Service or part of a Service;

27.4  Where any termination of this Agreement or part of the Services takes place with immediate effect in accordance with clause 26 (Termination of Agreement), and therefore the Provider is not able or is not permitted to continue to provide the Services or part of the Services under any transition plan, or implement arrangements for the transition to a successor provider, then the Provider shall implement its Essential Services Continuity Plan and shall co-operate fully with the Commissioner to ensure that:

27.4.1  the relevant Services are or any part of the Services is commissioned without delay from an alternative provider; and

27.4.2  there is no interruption in the availability to the Commissioner of the Mandatory Goods and Services and the Essential Services. 

27.5  The provisions that survive the expiry or termination of this Agreement are set out in clause 42 (Provisions Surviving Termination).  

28.  PROHIBITED ACTS

28.1  The Provider shall not do any of the following (“Prohibited Acts”):

28.1.1  offer, give, or agree to give the Commissioner (or any of its or their officers, employees or agents) any gift or consideration of any kind as an inducement or reward for doing or not doing or for having done or not having done any act in relation to the obtaining of performance of this Agreement or any other contract with the Provider, or for showing or not showing favour or disfavour to any person in relation to this Agreement or any other contract with the Provider; and

28.1.2  in connection with this Agreement, pay or agree to pay any commission, other than a payment, particulars of which (including the terms and conditions of the agreement for its payment) have been disclosed in writing to the Commissioner.

28.2  If the Provider or its employees or agents (or anyone acting on its or their behalf) commits any Prohibited Act or commits any offence under the Prevention of Corruption Acts 1889 – 1916 with or without the knowledge of the Commissioner in relation to this Agreement, the Commissioner shall be entitled:

28.2.1  to exercise its right to terminate under clause 26 and to recover from the Provider the amount of any Losses;

28.2.2  to recover from the Provider the amount or value of any gift, consideration or commission concerned; and

28.2.3  to recover from the Provider any loss or expense sustained in consequence of the carrying out of the Prohibited Act or the commission of the offence.

29.  VARIATIONS

29.1  This Agreement may not be amended other than in accordance with this clause 29 (Variations).

29.2  Any variation to this agreement must be agreed in writing, signed by the Commissioner’s representative on behalf of the Commissioner, and by the Provider’s representative on behalf of the Provider.

29.3 Where the Parties fail to agree a Service Variation, the Provider may terminate this Agreement in accordance with clause 26 or the Commissioner may terminate this Agreement in accordance with clause 26.

30.  WARRANTIES

30.1  The Provider warrants to the Commissioner that:

30.1.1  it has full power and authority to enter into this Agreement and all governmental or official approvals and consents and all necessary Consents have been obtained and are in full force and effect;

30.1.2  its execution of this Agreement does not and will not contravene or conflict with its constitution, Terms of Authorisation, any Law, or any agreement to which it is a party or which is binding on it or any of its assets;

30.1.3  it has the right to permit disclosure and use of Confidential Information for the purpose of this Agreement;

30.1.4  to the best of its knowledge, nothing will have, or is likely to have, a material adverse effect on its ability to perform its obligations under this Agreement; 

30.1.5  all information supplied by it to the Commissioner during the award procedure leading to the execution of this Agreement is, to its reasonable knowledge and belief, true and accurate and it is not aware of any material facts or circumstances which have not been disclosed to the Commissioner which would, if disclosed, be likely to have an adverse effect on a reasonable public sector entity’s decision whether or not to contract with the Provider substantially on the terms of this Agreement.

30.2  The Commissioner warrants to the Provider that:

30.2.1  it has full power and authority to enter into this Agreement and all necessary governmental or official approvals and consents have been obtained and are in full force and effect;

30.2.2  its execution of this Agreement does not and will not contravene or conflict with its constitution, any Law, or any agreement to which it is a party or which is binding on it or any of its assets;

30.2.3  it has the right to permit disclosure and use of Confidential Information for the purpose of this Agreement; and

30.2.4  to the best of its knowledge, nothing will have, or is likely to have, a material adverse effect on its ability to perform its obligations under this Agreement.

30.3 The warranties set out in this clause 30 (Warranties) are given on the Effective Date and repeated on every day during the term of this Agreement. 

31.  NOTICES

31.1  Any notices given under this Agreement shall be in writing and shall be served by hand, post or electronic mail by sending the same to the address for the relevant party set out in Part 2  (The Agreement) 

31.2  Notices: 

31.2.1  by post shall be effective upon the earlier of actual receipt, or 5 Operational Days after mailing; 

31.2.2  by hand shall be effective upon delivery; and

31.2.3 by e-mail shall be effective when sent in legible form, but only if, following transmission, the sender does not receive a non-delivery message.

32.  FORCE MAJEURE

32.1  Where a Party is (or claims to be) affected by an Event of Force Majeure, it shall take all reasonable steps to mitigate the consequences of it, resume performance of its obligations as soon as practicable and use all reasonable efforts to remedy its failure to perform.  

32.2  Subject to clause 32.1, the Party claiming relief shall be relieved from liability under this Agreement to the extent that because of the Event of Force Majeure it is not able to perform its obligations under this Agreement.  

32.3 The Party claiming relief shall serve initial written notice on the other Party immediately it becomes aware of the Event of Force Majeure.  This initial notice shall give sufficient details to identify the particular event.  The Party claiming relief shall then serve a detailed written notice within a further 5 Operational Days.  This detailed notice shall contain all relevant available information relating to the failure to perform as is available, including the effect of the Event of Force Majeure, the mitigating action being taken and an estimate of the period of time required to overcome it and resume full delivery of Services.

33.  MAJOR INCIDENTS

33.1  If required, the Parties shall contribute to and co-operate in the development and review of any relevant Major Incident Plan.

33.2  The Provider and the Commissioner shall have and maintain an up-to-date Emergency Response Plan, to which the provisions of clause 12 (Procedures and Protocols) shall apply. 

33.3  If required, the Parties shall assist in the development of and participate in training exercises connected with any relevant Major Incident Plans and shall participate in joint planning and training exercises for emergency preparedness with other NHS organisations, contracted healthcare providers, local authorities and other local organisations.

33.4  The Provider shall act in accordance with national and local civil contingency plans.

33.5  If there is a Major Incident, the Parties shall:

33.5.1 comply with any relevant Major Incident Plans; and

33.5.2.implement their Emergency Response Plans. 

33.6  In the event of a Major Incident the Provider shall provide the Commissioner with such further assistance as may reasonably be required by the Commissioner to deal with the Major Incident.

33.7 In the event of a Major Incident the Commissioner shall provide the Provider with such further assistance as may reasonably be required by the Provider to deal with the Major Incident. 

34.  THIRD PARTY RIGHTS

34.1  A person who is not a Party to this Agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce or enjoy the benefit of this Agreement, provided that: 

34.1.1  to the extent that this Agreement applies in their favour, it may be enforced by:

34.1.1.1 a person who is the Provider’s employee and engaged in performing the Services for the Provider, where the matter to be enforced or the benefit to be enjoyed arises directly under clause 9, other than clauses 9.2 and 9.3.2;

34.1.1.2 the Secretary of State;

34.1.1.3 the Department of Health; 

34.1.1.4 the Regulator; and

34.1.1.5 the National Audit Office.

35.  WAIVER

35.1 Any relaxation or delay of any Party in exercising any right under this Agreement shall not be taken as a waiver of that right and shall not affect the ability of that Party subsequently to exercise that right.

36.  ENTIRE AGREEMENT

36.1  This Agreement constitutes the entire agreement and understanding of the Parties and supersedes any previous agreement between the Parties relating to the subject matter of this Agreement, except for any contract entered into between the Commissioner and the Provider to the extent that it relates to the same or similar services and is designed to remain effective until the Service Commencement Date.

36.2 Nothing in this clause 36 (Entire Agreement) shall exclude any liability for fraud or any fraudulent misrepresentation.

37.  SEVERABILITY

37.1 If any part of this Agreement is declared invalid or otherwise unenforceable, it shall be severed from this Agreement and this shall not affect the validity and/or enforceability of the remaining provisions.

38.  ASSIGNMENT AND SUB-CONTRACTING 

38.1 Subject to clause 38, the Provider shall not assign, delegate, sub-contract, transfer, charge or otherwise dispose of all or any of its rights or obligations under this Agreement without the prior written consent of the Commissioner. 

38.2 The Commissioner shall not assign, delegate, sub-contract, transfer, charge or otherwise dispose of all or any of its rights or obligations under this Agreement without the prior written consent of the Provider.

38.3 The Provider shall be responsible for the performance of and shall be liable to the Commissioner for the acts and omissions of its sub-contractors.  The Provider shall ensure that any sub-contractor meets all Quality and Performance Indicators and complies with all relevant quality assurance measures required of the Provider under this Agreement.

38.4  The Provider shall be responsible for the performance of and shall be liable to the Commissioner for the acts and omissions of any other party to which it may assign, transfer or otherwise dispose of any obligation under this Agreement (“New Party”) as if they were the acts or omissions of the Provider, unless:

38.4.1  the Provider has obtained the prior written consent of the Commissioner in accordance with 38.1; and

38.4.2  the terms of such assignment, transfer or disposal have been approved and accepted by the New Party so that the New Party is liable to the Commissioner for its acts and omissions.  

38.5 This Agreement shall be binding on and shall be to the benefit of the Provider and the Commissioner and their respective successors and permitted transferees and assigns.

39.  CHANGE IN CONTROL 

39.1     This clause 39 applies to any Change in Control of:

the Provider or any of its Holding Companies (if any) (a “Provider Change in Control”); and/or

39.1.1 a Material Sub-contractor or any of its Holding Companies (if any) (a “Material Sub-contractor Change in Control”),

but this clause 39 shall not apply to a Change in Control of a company which is a Public Company.

39.2    The Provider shall:

39.2.1  as soon as possible upon, and in any event within 5 Operational Days following a Provider Change in Control; and/or

39.2.2  immediately upon becoming aware of a Material Sub-contractor Change in Control,

notify the Commissioner of such Change in Control and submit to the Commissioner a completed Change in Control Notification.     

39.3  If the Provider indicates in the Change in Control Notification an intention or proposal to make any changes as a result of or in connection with such Change in Control, then to the extent that such intended or proposed changes shall require a change to the terms of this Agreement in order to be effective, such intended or proposed change shall only be effective when a Variation is made in accordance with clause 29 (Variations). The Commissioner shall not and shall not be deemed, by a failure to respond or comment on the Change in Control Notification, to have either assented to or to otherwise have waived its rights pursuant to clause 29 (Variations).  

39.4  If the Provider does not specify in the Change in Control Notification an intention or proposal to make a change, which would or would be likely to have an adverse effect on the Provider’s ability to provide the Services in accordance with this Agreement, as a result of or in connection with such Change in Control, then, unless the Commissioner shall provide its written consent to the relevant action, the Provider shall not be entitled to a Service Variation in respect of such proposed change for a period of 6 months from the date of such Change in Control Notification.

39. 5  If the Provider does not specify in the Change in Control Notification an intention or proposal to sell or otherwise dispose of any legal or beneficial interest in the Provider’s Premises as a result of or in connection with such Change in Control then, unless the Commissioner shall provide its written consent to the relevant action, the Provider shall:


39.5.1 procure that there is no sale or other disposal of the legal or beneficial 
interest in the Provider’s Premises which would or would be likely to have an adverse 
effect on the Provider’s ability to provide the Services in 
accordance with this 
Agreement; and

39.5.2  continue providing the Services from the Provider’s Premises, in each case for a period of 12 months from the date of such Change in Control Notification or the date of termination whichever is the sooner. The provisions of this clause 39.5 shall not apply to an assignment by way of security or the grant of any other similar rights by the Provider consequent upon a financing or re-financing of the transaction resulting in the Change in Control.

39.6  Without prejudice to clause 39, the Provider shall supply (and shall use its reasonable endeavours to procure that a Material Sub-contractor shall supply) to the Commissioner, such further information relating to the Change in Control as the Commissioner may reasonably request, provided that the Commissioner makes any such request within 20 Operational Days of receiving the Change in Control Notification. 

39.7  The Provider shall use its reasonable endeavours to ensure that the terms of its contract with any Material Sub-contractor shall include a provision obliging the Material Sub-contractor to inform the Provider in writing upon, and in any event within 5 Operational Days of, a Material Sub-contractor Change in Control in respect of such Material Sub-Contractor.

39.8     If:


39.8.1   there is a Material Sub-contractor Change in Control; and

39.8.2  following consideration of the information provided to the Commissioner in the Change in Control Notification or pursuant to Clause 39.6, the Commissioner reasonably considers that, as a result of such Material Sub-contractor Change in Control, there is (or is likely to be) an adverse effect on the ability of the Provider and/or the Material Sub-contractor to provide Services in accordance with this Agreement (and, in reaching such conclusion, the Commissioner may consider any factor, in its absolute discretion but acting reasonably, that it considers relevant to the provision of Services),

then:

39.8.3 the Commissioner may, by serving a written notice upon the Provider, require the Provider to replace the relevant Material Sub-contractor within such period as the Commissioner may, acting reasonably, consider appropriate taking into account the interests of Service Users and the need for the continuity of Services, and such period shall be specified in the written notice or notified to the Provider as soon as practicable, after serving the notice; and 

39.8.4 the Provider shall replace the relevant Material Sub-contractor within the relevant period specified in the notice served by the Commissioner pursuant to 39.8.3; and

39.8.5  for the avoidance of doubt, the provisions of clause 38 (Assignment and Sub-contracting) shall apply in relation to such replacement Material Sub-contractor.

39.11 Nothing in this clause 39 shall prevent or restrict the Provider from discussing with the Commissioner a proposed Change in Control in advance of the same occurring. In such circumstances, all and any such information provided to or received by the Commissioner in relation to such proposed Change in Control shall be Confidential Information for the purposes of clause 15 (Confidential Information of the Parties) of this Agreement.  

39.12  Subject to the Law and to the extent reasonable the Parties shall co-operate in any public announcements arising out of a Change in Control.   

40.   EXCLUSION OF PARTNERSHIP

40.1 Nothing in this Agreement shall create a partnership or joint venture or relationship of employer and employee or principal and agent between the Commissioner and the Provider.

41.  NON-SOLICITATION

41.1  During the life of this Agreement neither the Provider nor the Commissioner shall solicit any medical, clinical or nursing staff engaged or employed by the other without the other’s prior written consent.

41.2 Subject to Guidance, it shall not be considered to be a breach of any obligation under clause 41.1 where an individual becomes an employee of a Party as a result of a response by that individual to an advertisement placed by or on behalf of the relevant Party for the recruitment of clinical or nursing staff or consultants and where it is apparent from the wording of the advertisement, the manner of its publication or otherwise that the advertisement was equally likely to attract applications from individuals who were not employees of the relevant Party.

42.  PROVISIONS SURVIVING TERMINATION

42.1 Any rights, duties or obligations of any of the Parties which are expressed to survive, or which otherwise by necessary implication survive the expiry or termination for any reason of this Agreement, together with all indemnities, shall continue after such expiry or termination, subject to such limitations of time as are expressed in this Agreement. For the avoidance of doubt (and without limiting the scope of this clause), the Parties agree that clauses 5 (Safeguarding Adults in Vulnerable Circumstances), 6 (Prices and Payment), 14 (Service User Records), 15 (Confidential Information of the Parties), 18 (Liability and Indemnity), 21 (Performance Monitoring), 23 (Performance Management), 26 (Termination of Agreement), 27 (Consequences of Expiry or Termination) and 28 (Prohibited Acts) shall survive the expiry or termination of this Agreement.  

43.  CONFLICTS OF INTEREST

43.1  If a Party becomes aware of any conflict of interest which is likely to have an adverse effect on another Party’s decision (acting reasonably) to determine whether or not to contract or continue to contract with that other Party substantially on the terms of this Agreement, the Party aware of the conflict shall immediately declare such an interest to the other and the other Party may take such action under this Agreement as it deems necessary without prejudice to any other right it may have under Law.

44.  EQUALITY OF ACCESS, EQUALITY AND NO DISCRIMINATION

44.1  The Provider shall not discriminate between or against Service Users or Carers on the grounds of gender, age, ethnicity, disability, religion or belief, sexual orientation or any other non-medical characteristics.

44.2  The Provider shall provide appropriate assistance and make reasonable adjustments for Service Users and Carers who do not speak, read or write English or who have communication difficulties (including without limitation hearing, oral or learning impairments).

44.3  The Provider shall, in consultation with the Commissioner, and upon reasonable request, provide a plan or plans setting out how it will comply with its obligations under the Equality Act 2010  . For the avoidance of doubt, where the Provider has previously produced any such plan in order to comply with the Law, then the Provider may submit such plan to the Commissioner in order to comply with this clause 44.3.  

44.4    The Provider shall have due regard in its performance of this Agreement to the Equality Act 2010 and any other relevant legislation including but not limited to the Sex Discrimination Act 1975, the Race Relations Act 1976, the Disability Discrimination Act 1995 as may apply.
45.  COMPLIANCE WITH THE LAW

45.1  The Parties shall comply with the Law in performing their obligations under this Agreement, provided that, where an obligation under this Agreement to comply with the Law would oblige a Party to comply with Guidance where in exceptional individual circumstances to do so would:  
45.1.1  not be consistent with Good Social Care Practice; 

45.1.2  not be in the best interests of a Service User; or

45.1.3  otherwise be substantially inconsistent with the aims of this Agreement, such Party may in its reasonable discretion elect not to follow the relevant Guidance, without taking a substantially different course to it.  

46.  COUNTERPARTS

46.1 This Agreement may be executed in any number of counterparts, each of which shall be regarded as an original, but all of which together shall constitute one agreement binding on all of the Parties, notwithstanding that all of the Parties are not signatories to the same counterpart.

47.  REMEDIES

47.1  Save as may be expressly set out in this Agreement, no remedy conferred by any provision of this Agreement is intended to be exclusive of any other remedy and each and every remedy shall be cumulative and shall be in addition to every other remedy given hereunder or existing at law or in equity, by statute or otherwise.

47.2  Neither the expiry nor the termination of this Agreement shall prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Commissioner or to the Provider.

48.  COSTS AND EXPENSES

48.1 Each Party shall be responsible for paying its own costs and expenses incurred in connection with the negotiation, preparation and execution of this Agreement.

49.  GOVERNING LAW AND JURISDICTION

49.1  This Agreement shall be considered as a contract made in England and shall be subject to the laws of England.

Subject to the provisions of clause 20 (Dispute Resolution) of this Agreement, the Parties agree that the courts of England shall have exclusive jurisdiction to hear and settle any action.
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